Public Mental Health Crisis Management and Section 136 of the Mental Health Act. 
Introduction
Crisis care is in crisis[1].One aspect of this has been the appropriateness and adequacy of mechanisms to assist vulnerable and possibly dangerous people who come into contact with the police; many of these individuals demand public mental health crisis management . A range of liaison and diversion initiatives, whose ancestry can be dated back over 20 years to a Home Office Circular in 1990[2], have been promoted and expanded following the more recent Bradley Report in 2009 [3]. Within the jurisdiction of England and Wales, these initiatives are designed to complement existing procedures. Conspicuous amongst these is Section 136 of  the Mental Health Act (MHA) left largely untouched during the long process of revision to the 1983 MHA[4]. Although the Police and Crime Bill 2017 has made some revisions, these are relatively minor[5] .It has a long and controversial history related to concerns not only about who has been detained but also how the section was applied[6]. Its immunity to major change is surprising. [7] [8] More recently, Section 136 has had a public profile stemming from the use of police cells as places of safety for young, mentally disturbed individuals.[9]
Section 136 of the Mental Health Act 1983 allows police officers to remove an individual whom they believe to be mentally disordered and in ‘immediate need of care or control’ from a public place to a designated place of safety, ‘in the interest of that
 person or for the protection of other persons’[4]; Section 136 has been described as a ‘Cinderella Section’. [10] Media debate in recent years followed widely publicised, critical reports by police forces and independent commissions[1] [11] [12]. These bodies have consistently voiced concerns regarding the quality of mental healthcare received by individuals caught up at the interface of the criminal justice and mental health systems. Consideration is only now being given to formal changes in its current provisions.
Detention under Section 136 can be a traumatic experience. Riley et al. reported detainees’ and their carers’ experiences and comment that ‘nearly all participants felt that the police station was an inappropriate setting for further assessment, and found their experiences in police cells distressing, making them feel like criminals’. [13]
This particular interface between mental health services and the criminal justice system clearly presents challenges for professionals. Both systems are stressed with significant reductions in funding affecting frontline staff. [14] The two systems are inherently complex. This paper explores the current state of health of this piece of legislation. Specifically, we consider whether alternative approaches are more suitable for those individuals in crisis and/or distress who come into contact with the police. This requires careful thought as to the proper role of both health and criminal justice professionals who are daily grappling with an ethically contentious domain of multi-agency work. 
Key ethical consequences raised by the current use of the Act include: stigmatisation of those detained, possible discrimination against certain ethnic groups and lack of appropriate treatment for mental health problems. These relate to the fundamental issues of maintenance of individual autonomy, preservation of a person’s liberty and equal treatment of physical and mental health problems as well as to the guiding principles of the Code of Practice for the 1983 Mental Health Act (DH 2015)[15] i.e. 
• Least restrictive option and maximising independence

• Empowerment and involvement

• Respect and dignity

• Purpose and effectiveness, and

• Efficiency and equity. 
Mechanism for the management of vulnerable and possibly dangerous people in contact with the police 

There are various mechanisms by which individuals in distress who come into contact with the police in England and Wales may be assessed, diverted and managed. The processes available include:
· Mental Health Act assessments
· Street triage models
· Section 136
· Liaison services in police cells and courts 
All of these options are open to the police including (although rarely used) initiating Mental Health Act Assessments. The newest option available is mental health street triage. This entails mental health nurses accompanying police officers to addresses or incidents where the police believe the person might need immediate mental health support. Alternatively, they may be available for phone consultation. The aim is to ensure that individuals receive prompt intervention, reducing the need for police detention. [16] This was initially piloted in Leicestershire and Cleveland. The early results suggested that a significant proportion of those assessed by the street triage team did not proceed to police  detention.[17] Viewed by many as successful, with some preliminary published data,[18] [19];  these schemes are now being rolled out on the basis that they also reduce the demand for Section 136 assessments.
Crisis models in which a proportion of the police force is trained to be ‘mental health aware’ have been employed for twenty years in the US along with mental health courts, and both have been positively evaluated[20]
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Potential outcomes from these processes include:

· Advice to access primary care services

· Advice to access accident and emergency departments

· Advice to access (existing) secondary care mental health services

· Detention under the Mental Health Act in a mental hospital 
· Voluntary admission to a mental hospital 

· Continuation of criminal justice process with no further specific health input  

 Legal Powers Under Section 136 of the Mental Health Act
 Police powers under Section 136 of the Mental Health Act 1983 to detain those thought to be mentally disordered and in ‘immediate need of care or control’ require that the person move from a public place to a designated place of safety.;[4]
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Currently an individual may be detained for up to 72 hours, (although soon to be reduced to 24 hours) [24] and after assessment three outcomes are possible. The individual can be:

· Allowed to leave with or without the offer of community follow up
· Offered an admission to hospital which can be accepted voluntarily
· Detained and admitted formally to hospital under the Mental Health Act.
It is a Mental Health Act section but also contains a police power of arrest. Unlike the rest of the Mental Health Act, there are no statutory forms for completion, although the standard operating policy of the Metropolitan Police force instructs police officers to complete a Form 434, a copy of which is retained for seven years. [25]. Multiple stakeholders are involved in the care pathway (police; ambulance crew; local social services authority staff; mental health professionals; custody staff; forensic medical examiners; A&E staff etc.) and obtaining consensus on streamlining processes is challenging. It epitomises much contemporary mental health practice as its use necessitates the involvement of both criminal justice and health practitioners.  
A Critique of the Current Use of Section 136 
Consideration of the acceptability and efficacy of Section 136 practice can be approached in different ways. Not all aspects have been explored.

The practice of Section 136 has been criticised because:

· Police stations are unpleasant and inappropriate places for individuals with acute mental health problems. [[26] [27]
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· Hospital-based places of safety are sometimes full and those in need of assessment cannot be accepted for assessment[28]
· Hospital-based places of safety at times have at times refused to accept individuals for assessment on the grounds they are too drunk or too violent

· Within hospital-based places of safety, there are delays in assessment and it is not necessarily undertaken by the appropriate staff

· Frontline relationships between the police and hospital can be fraught

· The overall experience is traumatic for patients and carers [[13]
· The current process can at times do little to address the key risk and reasons for detention under Section 136.

The system has been subject to multiple reviews  [30] [23]and guidance on all of these areas exists. [31] [14]
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Non-legislative recommendations also include that NHS commissioners and providers should work together to map demand levels and ensure that adequate capacity is available. Multiagency groups should meet regularly to review how the process is working. The report also recommends a review of local protocols, particularly with regard to any criteria for excluding people, to ensure that the protocol is consistent with the Code of Practice in England.
Legislative changes due to be implemented in include clarification about what a “public place” is, a reduction in most cases of time period allowed on section 136 to 24 hours, and confirms that police stations should be used only in exceptional circumstances. [5]
These changes may be testament to the persistent nature of some challenges in policing and mental health. Equally, it may signal a failure to accommodate fully the changing nature of crisis in both mental health care and social care in the years since the Section was created. More fundamentally, the nature of the response to crisis is constrained by legislation that immediately and perhaps inappropriately sends individuals thought to be suffering from mental health problems down a stigmatising route of detention and assessment in a secure hospital placement, at best. This happens even though the evidence that such incarceration was warranted or would have been applied in the absence of a perceived mental health problem, might be minimal.
 Application of Section 136 Powers
The number of individuals detained under Section 136 of the MHA 1983 in England and Wales increased in the first decade of this century. The reasons for this are not clear. Detentions in hospital 136 suites increased more than three-fold between 2004–2005 and 2011–2012 before stabilising in 2012–2013. [33] In contrast, the number held in police custody suites dropped, by a quarter between 2005/6 and 2011/12[34] Over the same time frame, the ratio of those held in a police custody suite rather than hospital, as a place of safety, dropped from 2:3 to 1:3.[26]
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Some authors have reported a high prevalence of single, White, unemployed men in their twenties; others an overrepresentation of Black populations and other ethnic minorities. [39] In one cohort, 71% of patients detained were White Caucasian (n  = 174); the majority of the patients(61%)  were known to the system, having previously been admitted to a psychiatric hospital or had been assessed under Section 136 in the past. The most common reason for being placed on Section 136 was threat of self-harm (41%). Other reasons included bizarre behaviour, actual self-harm and acts of violence towards others[37]
Children
The detention in police cells of children placed on Section 136 has received adverse media attention in the UK. [40]Evidence in the past has suggested that detention of children under Section 136 is not rare; it was estimated that around 300 children were detained during 2012–13. [28] One survey reported that 958 children were ‘accommodated’ in 2012/ 2013 by 46 of the 52 Mental Health Trusts in England & Wales. This is likely to be an underestimate as four trusts did not respond to requests and four trusts withheld age related information. [41] The survey revealed that only eight mental health trusts provided a place of safety specifically for children. The House of Commons Select Committee recommended that the Department of Health review this. [24]
The Concordat has specific concerns about children and young people, suggesting that the practice of refusing to admit them to an adult place of safety unless a local adolescent unit has been identified must stop; the police station should not be used. There should not be an expectation that the police will remain until an assessment is completed and the least restrictive option should always be used.

In addition, legislative change was recommended by the Department of Health review to the effect that:

· Children and young people aged under 18 are never taken to police cells

· The maximum length of detention under Sections 135 and 136 be reduced to 24 hours

· The remit of Section 136 be extended to apply anywhere except private homes

· Police should try to consult a health professional prior to detention wherever feasible.

Evidence Gaps 
Despite long term national use of Section 136 it is hard to be certain about the validity of the multi-faceted critique of its implementation. This is principally because of crucial evidence gaps.  The paucity of routine local and national needs assessment data, the limited understanding of current patterns of presentation (especially repeat presentations) and clinical disposal after assessment constrains evidence based revisions to system.  Clinical outcomes, including suicide, are poorly described. Routine monitoring, in the absence of multi-agency fora, has been piecemeal.

It is however clear that Section 136 is an intrinsically,  resource intensive way for people to get appropriate help and should be used as a last resort not least because it is perceived as punitive by patients. What evidence there is suggests that it may well be currently overused, with a high proportion of patients discharged home post health assessment. This indicates that the initial detention may not have been necessary; a conclusion not necessarily shared by the police whose emphasis arguably is on immediate care and control. The large proportion presenting as intoxicated points to a need for alternative care pathways.  It is pertinent to enquire, given the long term problems with Section 136 stretching back to the 1980s, whether tinkering around the edges of a chronically failing system is adequate or whether a more radical re-conceptualisation is now needed.
 Discussion
To address the ethical issues raised both by the legal powers themselves and by the application of the Act, both the role of the police and role of mental health services demand consideration. 
The police are de facto the first port of call when individuals are in crisis (like other emergency services); their action, whatever they do will raise ethical challenges. The role of mental health services is in the resolution of crisis and is secondary.
The role of Police
The police in the UK have very little training in mental health, essentially reflecting the knowledge of the general public. Levels of mental health literacy in the general public are low and stigma towards mental health high.[42] [43]It is debatable as to whether or not it is appropriate to ask them to make a decision about whether someone has a mental disorder. 

The latest (as yet unpublished) College of Policing Approved Professional Practise guidance concentrates on the police recognising vulnerability rather than identifying mental disorder. Specialist knowledge allows health practitioners to make a diagnosis from knowledge of many different conditions with different characteristics. The role of the police might be more reasonably framed as being able to recognise the need for care and control. 
This will be guided by the ethical imperative to intervene for the purpose of public protection and/or the safety of the person detained. The reality is that the autonomy of the individual detained is immediately reduced as they are deprived of their liberty. More than that, they are to some degree criminalised by what is in fact an arrest, often in practice followed by detention in a police van and sometimes cell. The use of the police power of arrest for people in distress should surely be avoided given that the evidence suggests this is disliked by those arrested.  Given that few individuals go on to require further detention as inpatients under the Mental Health Act, this temporary loss of liberty would appear to be ethically unjustified in many cases.  

Street triage, with the early active involvement of healthcare staff, looks as if it may achieve early assessment and reduce Section 136 use. [17] [44]  More formal evaluation of longer term outcomes after street triage are needed beyond merely establishing that the section 136 rate is reduced. Additional measures could include the introduction of multi-agency assessment centres for those individuals that need further assessment.

The high number of people being placed on Section 136 makes it important to consider whether the police are overusing the power, or simply stepping in to fill a gap in provision that should be filled by mental health services. The principle of parity of esteem for physical and mental health problems has not been matched by funding allocations[45]. Indeed, resources for mental health services have been reduced and there is greater inequality.  Both the police and public may have expectations that do not match the reality[46]. In inner cities many would describe the provision as ‘psychosis only service’. It may be that the only way the police can get help for vulnerable individuals is via Section 136; although for many it could be argued that this is an unnecessarily restrictive measure.

The role of mental health services
The role of mental health services in Section 136 is initially a technical task rather than an ethical one. The first issue will be to establish the presence or absence of mental disorder. In the presence of a mental disorder, the implicit ethical framework of the Mental Act comes into play. Whether or not the individual is finally detained under the Act, the principles of maximising independence and using the least restrictive option apply. In many cases, where compulsory hospitalisation is not the outcome, this will result in adherence to these principles. Whether the conditions of the Section 136 assessments enable the person to feel their dignity is maintained and that they are respected is a moot point. Delays in assessment, as noted earlier and as have been seen in London on a widespread basis, resulted in people spending lengthy periods in police vans and cells (personal communication) and suggest that organisationally, adherence to these principles is compromised, whatever the approach of clinicians.  In the absence of mental disorder, it is far from clear which ethical principles, if any, will inform outcome.  Mental health community services are affected by the lack of parity of esteem and limited in terms of what they offer. Where onward referral to non-hospital care is recommended, this will be constrained by the well-recognised shortfalls in service provision, potentially increasing the likelihood of further similar crisis presentation. Re-presentation in crisis is inefficient and clearly indicates an ineffective system.
The challenge for mental health services is twofold. First, whether they are capable of service redesign that accommodates whole sale rollout of street triage or other non-hospital-based options that reduce the need for the application of Section 136.  This will require the involvement of local CCGs and other partners. Second, whether they offer a service better matched to the need of those to whom the current Act is applied. This gap may best be described as a lack of provision for those in distress as opposed to suffering from severe and enduring mental illness. Section 136 relies on a medical model of care with a brief quasi inpatient assessment in difficult circumstances after what is in fact an arrest. This may not be a useful or appropriate way to alleviate the emotional distress that has caused the presentation or re-presentation but which does not result in hospitalisation (with or without the use of inpatient sections). Recent data suggests that 7% of patient admitted on sec 136 in 2015/2016 were then placed on section 2, and 0.1% on section three  but how many known to services is not known as not collected  routinely [47] . Further evaluation in the UK, especially of their use in those with co-morbid mental health problems would be valuable. On-going referral to community drug and alcohol services has been adversely affected by reduction in the public health budgets despite the burden of care generated by this patient group. 
Joined up thinking

The emphasis should be on the assessment of crisis and reduction of distress. Arguments between mental health and criminal justice organisations about whether someone has a diagnosable mental health problem are of little practical use; we argue that a needs-based rather than diagnosis-based approach is required. This would involve social care and drug and alcohol services, with third sector involvement if possible. This would entail less emphasis on ‘are they detainable?’ and more emphasis on what can we do to help.  
The implementation of any of these strategies will need the support and engagement of a wide variety of stakeholders given the demands the current system places on the police, ambulance services and accident and emergency as well as mental health services. None of this will happen without the wholehearted support of local health commissioners. Any alternatives to Section 136 still need to be robustly evaluated.

Conclusion
Section 136 has had staying power. Rigorous examination of its continuing utility as a mainstay of public mental health crisis management, particularly when its practice is once again under a spotlight, is overdue. However, given the frequency with which it is used, it would be brave to jettison Section 136 at this point. Clarity about the characteristics of the populations detained and their pathways of care is essential, so too delineation of the roles of the agencies involved at this controversial interface of policing and health. 

Moving the conceptual goalposts from mental disorder to vulnerability and distress may be more reflective of current frontline reality and of proper police skills and knowledge. An ethos of a more holistic person-centred approach rather than the rather reductive focus on detainability under the Mental Health Act sometimes seen in Section 136 suites, might assist all agencies in providing practice acceptable to potential patients.  

It remains to be seen whether mental health and other health services can reshape themselves to address what is clearly a considerable component of urgent care. It is not acceptable that the police act as a quasi-mental health emergency service, not least because of the inevitable coercion required by their role. By introducing needs-based rather than diagnosis-based responses to distress and responding with a range of approaches, it should be possible to improve the services offered to vulnerable populations.
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