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MENTAL 
HEALTH LAW  

PROFILE
Mental health law in India: origins  
and proposed reforms
Muhammad Mudasir Firdosi1 and Zulkarnain Z. Ahmad2

Although mental health legislation has existed 
in India since the mid-19th century, it has gone 
through various changes over the years and the 
Mental Health Care Bill 2013 has generated 
a lot of debate and criticism. Despite its 
shortcomings, the general expectation is that 
this bill will usher in a new era of proper care 
and allow people with mental disorders to lead 
a dignified life.

Early legislation
The first law in relation to mental illness in British 
India was the Lunatic Removal Act 1851, which 
ceased in 1891. This law was mainly enacted to 
regulate the transfer of British patients back to 
England. After the takeover of Indian administra-
tion by the British crown in 1858, many laws were 
introduced for the care of people with a mental 
illness, including:

• the Lunacy (Supreme Courts) Act 1858

• the Lunacy (District Courts) Act 1858

• the Indian Lunatic Asylum Act 1858 (with 
amendments passed in 1886 and 1889)

• the Military Lunatic Act 1877.

Under these acts, patients were detained for 
an indefinite period in poor living conditions, 
with little chance of recovery or discharge. This 
led to the introduction of a bill in 1911 that con-
solidated the existing legislation and led to the 
Indian Lunacy Act (ILA) 1912 (Somasundaram, 
1987). The ILA 1912 was essentially the first law 
that governed mental health in India. It brought 
in fundamental change for the management of 
asylums, which were later termed mental hos-
pitals. However, this act focused on the protection 
of the public from those who were considered 
dangerous to society (i.e. patients with a mental 
illness). The ILA 1912 neglected human rights 
and was concerned only with custodial sentences. 

As a result, the Indian Psychiatric Society sug-
gested that the ILA 1912 was inappropriate and 
subsequently helped to draft a mental health bill 
in 1950 (Trivedi, 2002). 

It took more than three decades for this bill to 
receive the President’s assent (in May 1987); it was 
finally implemented as an act in 1993. The advan-
tage of the Mental Health Act (MHA) 1987 was 
that it defined mental illness in a progressive way, 
placing emphasis on care and treatment rather 
than on custody. It provided detailed procedures 
for hospital admission under special circumstances 
and emphasised the need to protect human rights, 
guardianship and the management of the property 
of people with a mental illness.

The criticisms of the MHA 1987 are mainly 
related to the legal procedures of licensing, admis-
sion and guardianship. Also, human rights and 
mental healthcare delivery were not adequately 
addressed in this Act (Narayan et al, 2011). Human 
rights activists have questioned the constitutional 
validity of the MHA 1987 because it involved the 
curtailment of personal liberty without the provi-
sion of a review by any judicial body. The MHA 
1987 was also silent about the rehabilitation and 
treatment of patients after their discharge from 
hospital (Dhandha, 2010). In addition, insufficient 
treatment facilities posed financial, social and 
emotional burdens on carers and family. These 
criticisms led to the amendment of the MHA 1987, 
which eventually culminated in the Mental Health 
Care Bill 2013, which was introduced in the Rajya 
Sabha (upper house of parliament) on 19 August 
2013. This bill repeals the MHA 1987, but is yet 
to come into force as an act. (The text of the bill is 
available at http://mohfw.nic.in.)

Provisions of the Mental Health Care Bill 
(MHCB) 2013
Under the MHCB 2013, every person shall have 
the right to access mental healthcare and treatment 
from services run or funded by the government. 
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As such, a patient with mental illness will be able to 
access services and facilities such as: the provision 
of essential psychotropic medications, free of cost; 
insurance coverage for mental illness; funding 
for private consultation if a district mental health 
service is not available. The MHCB 2013 further 
ensures that treatment and rehabilitation will be 
available in the least restrictive environment and 
will respect the rights and dignity of patients, in-
cluding those from disadvantaged socioeconomic 
backgrounds. The outcome of these recom-
mendations is that the financial burden, as well 
as the psychosocial burden, placed upon carers 
will be reduced to a large extent (Gopikumar & 
 Parasuraman, 2013; Kala, 2013). 

The MHCB 2013 introduces new concepts 
like advanced directives and nominated repre-
sentatives, which allow individuals with mental 
disorders some autonomy over how they want to 
be treated in the future during periods of illness 
should they lose their ability (i.e. mental capacity) 
to make informed decisions, as well as over who 
their nominated representative will be to manage 
their affairs.

The bill requires the establishment of central 
and state mental health authorities. Also, every 
mental health establishment will have to be 
 registered with the relevant central or state mental 
health authority. 

A mental health review commissioning body 
will function as a quasi-judicial body to review 
periodic ally the use and procedures for making 
advance directives and will advise the government 
on the protection of rights of persons who are 
mentally ill.

Suicide is still a criminal offence in India, 
but this bill recommends its decriminalisation 
(Bhaumik, 2013). By decriminalising suicide, 
the stress resulting from social and legal causes 
can be minimised, which will not only reduce 
the burden on patients and carers but will also 
reduce the impact on the overburdened Indian 
legal system.

Finally, use of direct (unmodified) electrocon-
vulsive therapy (ECT) is proposed to be banned 
(Narayanan et al, 2011). That is, ECT will be 
allowed to be used only with the use of muscle re-
laxants and anaesthesia. This therapy is prohibited 
for minors.

Criticism of the MHCB 2013
There are concerns that the new bill is too ambitious 
and unrealistic, given the lack of infrastructure, 
staff and resources, and may not therefore be able 
to deliver what is proposed (Antony, 2014). The 
average number of psychiatrists in India is only 0.2 
per 100 000 population, compared with a global 
average of 1.2 per 100 000 population. Similarly, 
the figures for psychologists, social workers and 
nurses working in mental healthcare are 0.03, 
0.03 and 0.05 per 100 000 population in India, 
compared with global averages of 0.60, 0.40 and 
2.00 per 100 000, respectively (World Health Or-
ganization, 2005). 

Secondly, this bill has an overinclusive defini-
tion of mental illness, which will have a significant 
impact on stigma. A better approach would be to 
have a precise and restrictive definition of mental 
illness because then the vast majority of patients 
would not have to face stigma-related problems 
(Antony, 2014). 

The bill is not clear about the management of 
minors. A minor can be admitted only in excep-
tional circumstances, but these circumstances are 
not made entirely clear (Narayan et al, 2011).

In India, nearly half of all administrations 
of ECT are direct, which limits its use. Services 
are, though, being upgraded (Chanpattana et al, 
2005; Gangadhar, 2013). Modified ECT is more 
expensive than direct ECT (Gangadhar, 2013) 
and anaesthetist back-up for psychiatric units is 
mostly not available yet. The positive outcome of 
this move could be a shift in the focus towards the 
development of better set-ups for modified ECT in 
the long term. Mobilising resources, greater public 
education, training of professionals and robust 
audit procedures should be urgent national priori-
ties to help make the modified ECT available and 
accessible. This will address the concerns raised 
by various human rights organisations and will 
safeguard the rights of patients. 

The bill decriminalises suicide but more as a 
stop-gap arrangement, by creating a presump-
tion of mental illness in every case of attempted 
suicide unless proved otherwise. Suicide should be 
completely decriminalised, without any conditions 
attached, which would help reduce stigma, create 
openness and make it easier to seek help. 

Conclusion
The MHCB 2013 is a step towards improving 
access to mental health services and bringing the 
law in line with international mental health legis-
lation and human rights standards. The bill is a 
significant improvement over the existing MHA 
1987, bringing about protection and empower-
ment of persons with mental illness. However, 
further discussion and debates are ongoing about 
its perceived shortcomings. Effective implementa-
tion will require a substantial change in the system 
currently in place and will need an extensive input 
of staff and finance. There are certain loopholes 
in the MHCB 2013 which question its applicability 
and meaningfulness for the Indian population. 
As admission procedures, treatment options and 
decision-making would become legalised and 
 bureaucratised, certain experts are apprehensive 
that the bill will likely increase the stigma and 
hesitation to seek treatment from mental health 
professionals, due to cultural, educational and 
social factors, particularly in rural India. But at 
the same time, the revised legislation could mark 
a start of a new era for anti-stigma campaigns; it 
could lead to greater allocation of resources to 
mental health, and the training and retention 
of mental health professionals, including psy-
chiatrists, psychiatric nurses and other allied 
professions. Hence, if appropriately implemented 
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and financed, in addition to improved access to 
mental health services, the human rights of people 
who are mentally unwell could be safeguarded to 
a greater extent by the new act when it comes into 
power. 
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